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IN THE UNITED STATES COURT OF APPEALS 
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* 
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INTR ODUCTORY S T ATEXTENT 

Amicus is a former general counsel of the Federal Communications 
Commission (FCC), non engaged in communications research for the Rand 
Corporation, which in turn receives grants from non-profit foundations. 

As a part of an overall study involving the Commission’s informal rule 
making proceedings, amicus became aware oi a serious legal issue con¬ 
cerning such proceedings — namely, the Commission's present pattern of 
applying so-called Soa.gamon restrictions.— Accordingly, on December 12, 

1974, amicus filed a Petition for Revision of Procedures or For Issuance 
of Notice of Inquiry or Proposed Rule Making. The petition states (p. 4): 


1/The views expressed here are my own, and not those of the Raad 
Corporation or any sponsoring organization. 

2 /Sangamon Valle:; Television Carp. v. U.S., 269 F.2J 221 (D.C. Cir. 
1959)".” As developed more fully within, Sangamon proscribes ex parte pre¬ 
sentations by interested private calimants contesting in a rule making 
proceeding for a valuable privilege. 
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In the broadcast field, the Commission's Notice of Proposed 
Pule Making in the prime tine access proceeding contained no 
Sar..;'?,K-}:i restrictions. See 37 FCC 2d 900, 924 (1972); see also 
FCC 74-736, par. 16. but the proceeding clearly concerned con¬ 
flicting industry claims — advanced by large market, network 
affiliates, independents, the small TV producer, the largo TV 
producer, the networks, etc. — to a valuable privilege — nam-ly, 
access to a specified prime tine period for particular types of 
programming. [footnote omitted] The Commission could not pro¬ 
perly entertarn cx part,■ presentations by these interested indus¬ 
try groups. 


As to applicability to pending proceedings, the petition, after noting 
that ". . . the natter is one of observance of the law, [and therefore] 
must be brought to the Commission's attention now, without further delay," 
states (p. 7): 


Petitioner of course recognizes that several pending proceed¬ 
ings might face some delay, if the Commission agrees with the 
position stated in this pleading. Petitioner regrets this, par¬ 
ticularly as there has already been inordinate delay In resolving, 
for example, both the pay cable and prime time access proceedings. 
Petitioner's only suggestion is that the delay can be minimi-ad 
by expedited procedures: a succinct detailing of the cx po le 
presentations made by interested parties (to he included in the 
docket with any accompanying papers given the Commission at the 
tine of such ax parta presentations), and a three-week period of 
time to comment on these presentations. 


On the same, day, amicus brought the petition to the attention of the 
Commission official with the responsibility of handling claims of improper 
e.r. ru Y ‘Lo presentations — the Executive Director. The December 12, 19/4 
letter to the Executive Director specifically referred to the p-tition's 

direct bearing on the pending Prime Time Access proceeding ("VAil). See 

, 3/ 

Appendix A, attached hereto.— 

3/There is thus no impediment to the Court's consideration of this 
issue. See Section 405, 47 U.S.C. 405. See Joasph v. FC <-, 404 F.2d 20/, 
210 (D.C. Cir. 1.968) . 
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In Its action on January 16, 1975, the Commission ignored the above 
issue, and has done so to date. Amicus therefore believes that it is r.ov 
a matter for this Court to require the Commission to follow the law and 
observe "bas'c fairness" in tills important proceeding. 

ARGUMENT- —^ 

tic. i f v ,v y?,osc rl b ks e x par tk pre sent moxs by the contesting priva te jclyi; 
amts in this proceeding . 


1 . Sang 


SctrVjanon involved a rule making proceeding proposing to 
Channel 2 from Springfield, Illinois to St. Louis, Missouri, 
sion believed that ax porta, presentations were permissible in such an 
informal rule making proceeding, and had allowed such presentations to he 
made by the interested parties. Because, of the presentations, the Supreme 
Court ordered a further hearing before the Court of Appeals (358 U.S. 49). 
To the Commission's argument concerning the informal rule making nature 
of the proceeding, the Department of Justice argued (Br. pp. 9-10, Case 


re-assign 
The Corrals- 


No. 13992, D.C. Cir.): 


More broadly, we urge that, even were the Commission's proced¬ 
ure silent on this score, considerations of basic fairness would 
require a ban on ox p'irts pleas in this type of administrative 
proceeding, involving as it does an allocation of specific channels 
among several communities, and a resolution of conflicting claims 
asserted by competing parties in relation Lo the use of valuabel 
spectrum rights. The need for fairness cannot turn on whether the 
label "quasi-legislative" or "quasi-judicial" be applied. The 
outcome of this proceeding, we emphasize, affected particular in¬ 
terest.: in a concerte, substantial way. Thus, AM radio frequencies 
arc in fact assigned to particular communities via proceedings 


4/In view of the nature 
the statements of the case In 


of th' argument presented, amicus relies upon 
the briefs of petitioner and respondents. 
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labelled "quasi-judicial" (sea note 10, supra). From this it seems 
clear i.irat the Coirrt's task or ensuring that an agency has acted 
"in accordant with the cherished judicial tradition embodying the 
basic concepts of fair piny" ('-organ v. United States, 304 U.S. 1, 
22) is not ended, or necessarily even aided, by attaching one or 
the other label to the agency proceeding under review. What is 
important is the substance of the proceeding and the nature of the 
interests involved. Where , as here, fundamental fairness requires 
the consideration and resolution of the subject-natter to be con¬ 
ducted on the basis of full, open presentation by the interested 
parties, nc proceeding should he sustained on appellate review 
where it appears that this basic requirement has not been setipi- 
lously observed. 


The Court of Appeals agreed, stating: 


. . . On behalf of the United States, the Department urges that 
whatever the proceeding nay he called, it involved not only allo¬ 
cation of TV channels among communities bat also resolution of 
conflicting private claims to a valuable privilege, and that basic 
fairness requires such a proceeding to be carried on in the open. 
We agree, with the Department of Justice. Accordingly, the private 
approaches to the members of the Commission vitiated its action, 
and the proceeding must be reopened._5/ 


As a result of Sangconon, the Commission, in July, 1959, instituted a 
proceeding proposing rules on ax parte communications in non-record rule 

Jj/S'&igemon Valley Television Carp. v. U.S ., supra, 269 F.2d at p. 224. 
The Court distinguished the Van Curler case (Van Curler Broadcasting Corp. 
v. U.S ., 236 F.2d 727, 730 (D.C. Cir. 1956)): 

"The Van Curler case is not to the contrary. We there field that 
ex parte calls and conversations * * * in regard to the nation¬ 
wide intermixture problem, concerning which the Commission was 
seeking alJ sorts of advice and information preparatory to setting 
up a general national-wide rule-making proceeding to deal with 
* intermixture did not vitiate an assignment of a particular channel. 

We find "nothing improper or erroneous in the Commission's consid¬ 
eration of these interviews as depicted in this record." Van Curler 
. . . the Commission's opinion denying petitioner's request to re¬ 
open the record shows that the Commission did not consider these 
interviews in connection with the particular channel assignment 
that was before us for review." 




__ c _ 

"J" 




making proceedings (FCC Docket No. 12947; 24 i'.R. 6057). However, in 
July, 1955, the Conaniseton terminated the proceeding, without adopting 
any rules (30 F Al. 9277). The Commission stated that it had operated 
without any difficulty in the post- Licngnmon period, by specifying on a 
case-by-case basis the rule making proceedings to which Sar.garrjr; stand¬ 
ards a 1 j p1y, and that it voulu continue this practice. 

The Commission has thus consistently used the following language to 
designate the type of informal rule making: 

o If a non -Sangamon or "open" proceeding, the Notice reads: "In 
reaching its decision in this proceeding, the Commission may 
also take into account other relevant information before it in 

i. 6/ 

addition to the specific comments invited by this Notice. 

o If a San'j:r -n or "closed" proceeding, the Notice states: "Ail 
submissions by parties to this proceeding or persons acting on 
behalf of such parties, must be made in written comments, reply 
comments, or other appropriate pleadings 

2• Ajinlina bility of Sor.gomon to t his proce eding. 

In its 1972 Notice initiating this proceeding, the Commission employed 
the non- Scngvnon or open language quoted above. And in its Vuvbhei' 

Notice Inviting Cormenbo, 47 FCC 2d 930, 935 (par. 16) (1974), the Commis¬ 
sion again used the above "open" proceeding language. In thus permit .ing 

6/K.g., Notice of Proposed P.ule Making in Docket No. 18110, par. 7 
to multiple ocniership of AM, 1*.I and I. broadcast stations) . 

7/E.g., Notice of Proposed Buie Making in Docket No. 20319, par. 11, 
FCC B29610, Amendment of dec. 73.202(b), Table of Assignments, FM Broad¬ 
cast Stations (Bangor, Maine), released January 10, 1975. 

8/See Notice of Proposed Rule Making, 37 FCC 2d 900, 925 (par. 60) 
(L972f. 
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ex parte -yresentatioiui, the Commission clearly erred. 

Sarigar'.on sets forth two criteria: (i) conflicting private claims 
(il) to a valuable privilege. The PTAR proceeding fully meets those cri¬ 
teria. As the Court well knows, there are strongly’ conflicting industry 
claims to a privilege worth millions to tire contestants — use of or ac¬ 
cess to a valuable segment of prime time of the network affiliate in the 
top 50 markets. 1 here is no basis in law or logic to restrict Sangcurjn 
to its own narrow facts — a contest for a valuable frequency. As the 
language of Sanganca and common sense Indicate, what matters is whether 
the proceeding — whether general or of particular applicability — calls 
for "resolution of conflicting private claims to a valuable privilege". 

It cannot be seriously argued that PTAR docs not fit that description. 

The Comma.; ;.ion therefore erred as a matter of law when it adopted the 

"open" or non- Sangamon requirement, and permitted ax parte presentations 

9 / 

by the private industry entities in this proceeding.— While amicus could 
rest his position at this point, it should also be noted that Sargaron 
represents sound policy. Sangamon does not cut off the Commission from 
discussion of "broad policy natters with industry representatives"—^, so 
important to the discharge of its legislative functions, when there is no 


pending proceeding. And when these discussions or other circumstances do 


lead to a proceeding involving "conflicting private claims to a valuable 


9/The adoption of this erroneous procedure, per se, requires a re¬ 
mand and remedial action, unless the General Counsel can assure the Court 
that no ex parts presentations by the contesting private industry claimants 
were made. Amicus believes that no such assurance can be given in light 
of the Commission's general ernerience in these "open" proceedings (see 
quote within of Chairman Wiley, fn. 11 ), hut the burden clearly is upon 
the Commission to refute the obvious implications of its stated erroneous 
procedure. 

10 iMulUvirion Korthmat % las., 8 FCC 2d 1151, 1154 (1967); Report 
and Order o> ilea loverning mica -no, .1 FCC 2d 49, 5 7 

(1965). 
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pr iv'-L1c ’ 2 . 11 , HaUQ-vnon cortalnly does not. prevent t n e s e industry i . l — i. 
tatives from making their views known to tne Commission. thus, in t!ii^ 
proceeding, the private claimants sought and were given several oppor¬ 
tunities to advance their views, both in writing and orally. What Jzr' i- 
mor. doe. prevent is the continuing and particularly the last minute lob¬ 
bying by the interested industry representatives. By substantially 
blocking this stultifying process, which the Chairman of the Commission 
has recently criticized-—^, So.n'icwijy. markedly serves the public 
interest. 

Nor does Banganon require that the action be taken solely on the 
"record" submit lions. The agency remains free to use materials in ito 
files or to elicit information or data from non-interested outside sources 


11/Hus, 'in a saeoeh to the Federal Communications Bar Association, 
on April 10, 19/A (FCC Nim.eo. 21041), Chairman Wiley stated (p. 4) 

There is one other lobbying technique which disturbs me al¬ 
though I would acknowledge that il is largely due to a somewhat 
unfortunate practice on the part of the FCC. T mention it to.ay 


because I want to put you on notice 


uv 


intention to change, this 


practice wherever possible. When the Commission holds an oral 
argument on some rule-making matter, we carefully divvy up the 
advocacy time available among various parties. When the argument 
is completed, the Commissioners should then be in the best posi¬ 
tion possible to make a tentative decision on the nerit.s. l^pi 
cal.ly, however, such a decision is not: made until long after the 
conclusion of the formal argument. During the delay until deci¬ 
sion, oral argument often continues informally in the privacy o£^ 
individual Commissioner and staff offices. 1 simply do not think 
this is a good practice and, accordingly, and to the extent prac¬ 
ticable, T hope to have the Commission making tentative judgments 
very quickly following oral argument, thus obviating the possibil¬ 
ity of any further seriatim presentations . . . Compromises, fall¬ 
back positions, and the so-colled "real facts are often reserved 
for supplemental filings and, perhaps, subsequent visits to Commis¬ 
sion offices. 


Indeed, this lobbying process 
leading to the Corn-.LssJi a’s February 
which was ciitieized by the Court as 
the interests of different broadcast 
more fundamental public interest. 


may have been a contributing factor 
6, 1974 Report, 44 FCC 2d 1081, 
"simply cor.ipto.mls[ing] between 
lag groups and gloss[ing] over the 
UAITPD v. FCC, 502 f.2d 249, 257-58 


<2,1 CLr. 1974). 
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(of course, if it relies on such material, it should disclose this it* 

I 7 / 

setting forth the basis of its decision).— Sangamon simply requires 
that the interested private claimants to the valuable privilege proceed 

. . l.V 

on the record.— 


c onclusion 

There are two ether points to be noted. First, amicus does not be¬ 
lieve that the Commission's error reflects adversely upon it, or should 
be the basis of criticism for those parties who made cx parte presenta¬ 
tions in line with the Commission's, .in effect, invitation to do so. 
Amicus recc'gnlzes the good faith purpose of the Commission's processes 
here — the. "need for communication between the Commission and the indus¬ 
try concerning . . . problems of mutual interest" (Rrpo-.-t on Rules Govern¬ 
ing Ex Pari.: >' •?.< r.icat’ one, supra, 1 FCC 2d at p. 57). Indeed, as a for¬ 
mer senior Commission official, amicus also failed to recognize the ap¬ 
plicability of Sangamon and to note the pattern of ignoring Sangamon, 
whenever the proceeding involves general issues, even though those issues 
in turn call for "resolution of conflicting private claims to a valuable 
privilega". 

Second, it may br- that requiring the Commission to observe proper 

12/Sec Attorney General's Manual en the Administrative Procedure Act 
pp. 3i-32 (1947). Amicus also believes that Sangamon is applicable only 
where there arc conflicting claims by private industry entities to a 
valuable privilege, and not. to rule miking proceedings where conflict 
stums from the participation of listener or other public groups. 

13/Amicus is not urging that Sangamon restrictions be applicable 
only to the interested private claimants. If the Commission does adopt 
such restrictions in a particular proceeding, it would seem appropri;te 
simply to specify that all parties should proceed in accordance with 
the prescribed procedures for written or oral presentations. Thus, 
disinterested parties (c.g., law professors; "think-tanks") would also 
be required to follow th • stated procedures. Sue Sangamon Volley Him-id- 
aastirig Cor-p. v. U.S., r-'nvra, 269 F.2d at pp. 224-25, holding that 
specified procedures must be adhered tq. 
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procedures will result in some further delay iu sett ling a matter tiiei 


clearly calls for early resolution in the public interest. If tue Court 

14/ 


should reverse again on sons issue on the merits ,—• 1 no delay would re¬ 
sult from also requiring the Commission to observe fkoi'jamn. Itather, tue 
Commission could readily remedy the past error by the procedure suggested 
by amicus (nee p. 2, surra) and would also bo acting properly as to the 
further proceedings on the remaud issue. If, however, the Court imds no 
error on the merits, then a remand would still be necessary on the proced¬ 
ural point raised by amicus. It may be argued that such further delay is 
not only unfortunate in view of the history of this proceeding but would 
be of little practical utility — that the Commission, having been affirmed 
by the Court on the merits, would simply go through the motions of afford¬ 
ing "basic fairness" concerning the ex partj presentations, with the result 
a foregone conclusion. Perhaps so. but observance of proper procedural 
requirements -- of "basic fairness" — cannot be sloughed aside, without 
undermining the fundamental notion of the rule of law. 

This Court should therefore remand the case to the Commission, with 
instructions to set out the essence of any oral ex paste presentations 
(with any written submissions also placed in the docket), and to afford 
the interested parties the opportunity to address themselves to these 
presentations. 


TaTAi ileus urges' that in any event the Court 
merits, and afford guidance to the Commission and 
to the basic legal i 8 s lies concerning PI Ah Ill. 


should consider the 
the industries as 


0 - 


Respectfully submitted. 


Henry Celler 


Room 714 

2100 M Street, i.'.W. 
Washington, D.C. 20007 

February 18, 1973 


2104 i* Lckwick Lane 
Alexandria, Va. 22307 
December 12, 1974 


Mr. Richard D. LichLwnrdt 
Executive Director 
Federal Cotntnunications Commission 
Washington, D.C. 20554 


Dear Mr. Lic.htwardt: 


I filed the enclosed petition today, 
procedural revisions, it does bear d ! 


While it requests general 
irectly on several pending pro¬ 
ceedings. Two, in particular, are treated as examples in the p 
The prtrr:* time access proceeding (Docket Mo. 19622) and the 
proceedings (Docket 19 j 54). 1 therefore thought it 

bring this petition to your attention. 

Sincerely yours. 


titioa 
pay cable 
appropriate to 


Henry Geller 


HG: sc. 
Enclosure 
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